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IN THE UTAH COURT OF APPEALS

THE STATE OF UTAH,
Plaintiff/Appellee,
v.
GARY LEE MOODY,
Defendant/Appellant.

Case No. 20110518-CA
Appellant is incarcerated.

INTRODUCTION
This case asks the Court, inter alia, to determine what is required to preserve a
sufficiency of the evidence claim for appeal.1 Traditionally, trial counsel has relied on a
motion for a directed verdict challenging the sufficiency of the evidence presented at trial
as an adequate way to preserve an insufficiency of the evidence claim for appeal. This
court should continue to adhere to this widely accepted and practiced method of
preservation and should thus conclude that Mr. Moody's insufficiency of the evidence
claim is properly preserved. Therefore, this Court should address the sufficiency of the
evidence claim. Moreover, as explained in the opening brief, this Court should hold that

In its response brief, the State also addresses Appellant's argument that the court erred
when it admitted the testimony of Mr. Moody's parole officer. The State's response brief
does not raise any new issues on the argument that require a response. Therefore, Mr.
Moody has limited the argument in his reply brief to the State's claim that the
insufficiency of the evidence argument was not properly preserved for appeal. See UTAH
R. APP. P. 24(C) ("Reply briefs shall be limited to answering any new matter set forth in
the opposing brief.").
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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the evidence presented at trial was insufficient to support the jury's verdict. See Aplt. Br.
at 8-18.
Thus, because the evidence presented at trial was insufficient to support the jury's
guilty verdict on the issuing a bad check or draft charge, this Court should reverse and
remand with instructions to enter an acquittal.
ARGUMENT
COUNSEL'S MOTION FOR A DIRECTED VERDICT AT THE CLOSE
OF THE STATE'S CASE AT TRIAL PRESERVED MR. MOODY'S
SUFFICIENCY OF THE EVIDENCE CLAIM FOR APPEAL.
The court should exercise its discretion to address the sufficiency of the evidence
claim because defense counsel preserved the issue by raising it to a level of
consciousness such that the judge had an opportunity to correct any error. It is well
established under Utah law that "claims not raised before the trial court may not be raised
on appeal." State v. Holgate, 2000 UT 74, fl 1, 10 P.3d 346. The Utah Supreme Court
recently stated that the "preservation requirement is self-imposed and is therefore one of
prudence rather than jurisdiction." Patterson v. Patterson, 2011 UT 68, ^13, 266 P.3d
828. In determining how and when to apply the preservation rule, the reviewing court
should "examine [the rule's] underlying policies." Id. at ]fl5.
"The two primary considerations underlying the preservation rule are judicial
economy and fairness." Id, The preservation rule furthers judicial economy by giving
"the trial court [the first] opportunity to address the claimed error, and if appropriate,
correct it." Id. (internal quotation marks omitted). "The second consideration underlying
the preservation rule is fairness. It generally would be unfair to reverse a district court
2
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for a reason presented first on appeal." Id. at ^[16. Preservation also promotes fairness
because it "prevents a party from avoiding the issue at trial for strategic reasons only to
raise the issue on appeal if the strategy fails." Id. (quotation and citation omitted).
In order to preserve a sufficiency of the evidence claim for appeal, "a defendant
must request that the [trial] court [consider the evidence presented]." Holgate, 2000 UT
74, ^{14. This request can be made "by proper motion or objection" at trial, id. at ^16, or
through a post-trial motion after all the evidence has been presented. See State v.
Rudolph, 2000 UT App 155, ^[21, 3 P.3d 192. In this case, Mr. Moody properly preserved
his sufficiency of the evidence argument by making a motion for a directed verdict
challenging the sufficiency of the evidence at the close of the State's case. See
R.194:183-88 (at the close of the State's case, Mr. Moody moved for a directed verdict
with respect to both charges).
Moving for a directed verdict at trial is perhaps the most common and accepted
way to preserve a sufficiency of the evidence claim for appeal. This is because when a
motion for a directed verdict is made, counsel is asking the judge to "tak[e] a case from
the jury because the evidence will permit only one reasonable verdict." See Black's Law
Dictionary 1696 (9th ed. 2009). In other words, by making a motion for a directed
verdict, counsel is claiming that the evidence presented is insufficient to prove beyond a
reasonable doubt that the defendant committed the crime. See State v. Hirschi, 2007 UT
App 255, ^[16, n.7, 167 P.3d 503 (reviewing together the trial court's ruling on the motion
for a directed verdict at trial, and defendants insufficiency of the evidence claim on
appeal because they "involve[] basically the same analysis").
3
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This method of preservation has been utilized by litigants and approved by Utah
courts since at least 1908. In that year, the State similarly argued that a motion for
directed verdict was insufficient to preserve for appeal the argument that "the [jury's]
verdict [wa]s not sustained by the evidence." Foxley v. Gallagher, 185 P. 775, 777 (Utah
1919) (citing Law v. Smith, 34 Utah, 395, 98 Pac. 300). The Utah Supreme Court
disagreed and stated, when "a motion for . . . a directed verdict has been made and ruled
upon, the court has had the opportunity to pass upon the legal sufficiency of the evidence
precisely the same as upon a motion for a new trial." Id
Since that time, Utah courts have consistently concluded that a motion for a
directed verdict specifically challenging the sufficiency of the evidence is an adequate
way to preserve an insufficiency of the evidence claim for appeal.2 This is true even when
"the motion [is] submitted without argument and disposed of by the court without
specification of the particulars in which the evidence was claimed to be insufficient."

2

See, e ^ State v. Somers, 90 P.2d 273, 274 (Utah 1939) ("The state urges in its brief
that the question of sufficiency of the evidence was not properly preserved during the
trial of the case.. ..We feel that the motions for a directed verdict did sufficiently raise the
question of whether there was corroborative evidence., .on which the court could submit
the case to the jury, so that the question is properly before this court."); see also Hirschi,
2007 UT App 255, f 17 (noting that by moving for a directed verdict, counsel argued that
the evidence was insufficient to prove beyond a reasonable double that defendant was
guilty of a crime); State v. O'Brien, 2003 UT App 419, * 1 (noting that in order to
preserve sufficiency of the evidence claim for appeal attorney should have moved for a
directed verdict at trial).
3
A simple statement for counsel that the evidence is insufficient to support conviction is
adequate to bring this issue to the court's attention. Unlike on appeal, where the appellate
court is examining the evidence for the first time, the trial judge has just heard the
evidence and should be familiar enough with it to quickly determine if it is sufficient to
4
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Id; see also Rudolph, 2000 UT App 155, atffi[17-18(noting that a defendant has to do
little to preserve a sufficiency claim before the trial court because on appeal, a defendant
should "marshal the evidence in support of the verdict and then demonstrate that the
evidence is insufficient when viewed in the light most favorable to the verdict." (internal
quotation marks omitted)).4
Although in its brief, the State concedes that at trial Mr. Moody's counsel made a
timely motion for a directed verdict based on insufficient evidence to support a
conviction for issuing a bad check or draft, see Aple. Br. at 14; R. 194:184-85, the State
argues that Mr. Moody's argument was "not put forth before the trial court and, hence, is
not preserved for appellate review." Aple. Br. at 14, 17. This issue, however, was
preserved. R. 194:184-85 (because the State has failed to present sufficient evidence that
Mr. Moody wrote the checks for the "purpose of obtaining money from Wells Fargo,"
give the case to the jury. No marshaling or specificity is needed at the trial level, and
requiring defendants to specifically argue everything that is insufficient about the
evidence, rather than allowing a blanket challenge, would lead to needless expenditure of
time and resources in already overburdened trial courts. See Rudolph, 2000 UT App 155,
at ^17-18 (noting counsel does not have to marshal evidence and trial court does not
have to conduct lengthy review of proceedings to preserve issue for appeal). More
specificity in what was insufficient about the evidence is properly reserved for the
appellate forum where it is needed to evaluate whether the trial court came to the
appropriate conclusion.
4
The conclusion that a motion for a directed verdict challenging the sufficiency of the
evidence properly preserves an issue for appeal is further bolstered by this Court's
repeated statement that reviewing a motion for directed verdict and considering whether
there was sufficient evidence to support a jury's verdict "involved basically the same
analysis." See, e ^ , State v. Featherhat 2011 UT App 154, ^|36, 257 P.3d 445 (quoting
State v. Patrick, 2009 UT App 226, ^10, 217 P.3d 1150 (quotation and citation
ommitec)).
5
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and because the evidence showed Mr. Moody was forthcoming with Mr. Christensen that
there were no funds from which to cash the check, defense counsel moved for "a directed
verdict [of] acquittal"). In support of its argument the State relies on State v. DiazArevalo, 2008 UT App 219, ^[12, 189 P.3d 85, where the Court held that a factual dispute
does not apprise the trial court of "any problem pertaining to the elements of the [ ]
charge" and therefore fails to preserve for appellate review every argument that could
possibly relate to the elements of the crime. As explained below, the Diaz-Arevalo court
considered an issue that is factually and legally distinct from Mr. Moody's case.
In State v. Diaz-Arevalo, Diaz-Arevalo moved to have his guilty plea withdrawn.
Id. at TJ5. In part, Diaz-Arevalo argued that the death for which he was charged was an
accident and that he wanted to "clear that up." Id. at f6. However, "Diaz-Arevalo offered
no further explanation of why [the victim's] death should be deemed accidental, nor did
he raise any factual assertions inconsistent with the State's proffer at the change-of-plea
hearing." Id. "Neither Diaz-Arevalo nor his counsel raised the issue of the knowledge
element missing from the definition of the murder charge." Id. The Court denied DiazArevalo's motion and found that his claim was not properly preserved stating that
6

[p]erfunctorily mentioning a[ factual] issue, without more, does not preserve it for

appeal." Id at TflO (citing State v. Worwood, 2007 UT 47,1fl6, 164 P.3d 397).
In the present case, Mr. Moody's motion for a directed verdict was a specific
challenge to the sufficiency of the evidence presented on all charges, which directly put
all of the elements of the crime at issue. See R. 194:184-85. This motion satisfies the
preservation rule's underlying policy considerations discussed in Patterson, and it was
6
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therefore sufficient to preserve the issue for appeal. See Patterson, 2011 UT 68,ffi[13,1516 (noting appellate court has "wide discretion" when deciding whether to address a
claim on appeal and to determine if an issue should be addressed, it should examine the
underlying policies of the preservation rule).
The policy considerations of judicial economy and fairness were satisfied by Mr.
Moody's motion. First, Mr. Moody's motion for a directed verdict satisfies the
preservation rule's judicial economy rationale. By challenging the sufficiency of the
evidence at trial, counsel alerted the trial court that the state presented insufficient
evidence to support the elements of a crime, and gave the trial court an "opportunity to
address the claimed error," and correct it if necessary. See id. T|15 (internal quotation
marks omitted); See also Foxley, 185 P. at 777.
Second, Mr. Moody's motion for a directed verdict challenging the sufficiency of
the evidence at trial satisfies the fairness policy underlying the preservation rule.
Patterson, 2011 UT 68, ^fl6. Because the district court had an opportunity to consider Mr.
Moody's claim at trial, it is fair for this Court to consider it on appeal. A defendant gains
no tactical advantage by intentionally failing to raise a sufficiency of the evidence claim
at trial. Rather, defendants have everything to gain, and nothing to lose, by challenging
the sufficiency of the State's evidence at every possible opportunity. This is precisely
what Mr. Moody has done.
Because Mr. Moody's motion for a directed verdict challenged the sufficiency of
the evidence at trial and because it satisfies the policy rationales underlying the

7
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preservation rule, this Court should conclude that Mr. Moody's insufficiency of the
evidence claim was properly preserved for appeal.
CONCLUSION
In sum, Mr. Moody's motion for a directed verdict based on insufficient evidence
properly preserved his insufficiency of the evidence claim for appeal.
For the foregoing reasons, Mr. Moody respectfully requests this Court to reverse
and remand with instructions to enter an acquittal for count two, issuing a bad check or
draft, and remand for a new trial for count one, exploitation of a vulnerable adult.
SUBMITTED this 3™ day of July, 2012.

BRITTANY D. ENNISS
Attorney for Defendant/Appellant
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